
IN THE HIGH COURT OF SOUTH AFRICA 
(WESTERN CAPE DIVISION, CAPE TOWN) 

 

Case number: 13372/16 
 

In the matter between: 
 
MY VOTE COUNTS NPC Applicant 
 
and 
PRESIDENT OF THE 
REPUBLIC OF SOUTH AFRICA First Respondent 
 
MINISTER OF JUSTICE AND 
CORRECTIONAL SERVICES Second Respondent 
 
MINISTER OF HOME AFFAIRS Third Respondent 
 
THE SOUTH AFRICAN HUMAN 
RIGHTS COMMISSION Fourth Respondent 
 
AFRICAN NATIONAL CONGRESS Fifth Respondent 
 
DEMOCRATIC ALLIANCE Sixth Respondent 
 
ECONOMIC FREEDOM FIGHTERS Seventh Respondent 
 
INKATHA FREEDOM PARTY Eighth Respondent 
 
NATIONAL FREEDOM PARTY Ninth Respondent 
 
UNITED DEMOCRATIC MOVEMENT Tenth Respondent 
 
FREEDOM FRONT PLUS Eleventh Respondent 
 
CONGRESS OF THE PEOPLE Twelfth Respondent 
 
AFRICAN CHRISTIAN DEMOCRATIC PARTY Thirteenth Respondent 
 
AFRICAN INDEPENDENT CONGRESS Fourteenth Respondent 
 
AGANG SA Fifteenth Respondent 
 
PAN AFRICANIST CONGRESS Sixteenth Respondent 
 
AFRICAN PEOPLE’S CONVENTION Seventeenth Respondent 
 

SIXTH RESPONDENT’S ANSWERING AFFIDAVIT 



 

 

2 

I, the undersigned, 

JAMES SELFE 

do hereby make oath and say that: 

1. I am a member of the National Assembly of South Africa and the Chairperson 

of the Federal Executive of the Sixth Respondent (“the DA”). I am duly 

authorised to represent the DA in these proceedings, and to depose to this 

affidavit on its behalf. 

2. The facts contained in this affidavit are within my personal knowledge, except 

where the context indicates otherwise, and are to the best of my belief both true 

and correct. 

3. Where I make averments not directly within my knowledge, I do so on the basis 

of information made available to me or which has been ascertained from the 

persons whose names I disclose. I verily believe such information to be true 

and correct. 

4. Where I make legal submissions, I do so on the basis of the legal advice 

received from the DA’s legal representatives, which advice I believe to be true 

and correct. 

5. In my capacity as an office bearer of the DA, I have been centrally involved in 

raising funds for the party from private donors. I thus regularly meet with 
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established and potential donors throughout the country, and can personally 

attest to the concerns which they raise with me – including the stated desire of 

many donors to remain anonymous. 

INTRODUCTION 

6. This application is the sequel to My Vote Counts NPC v Speaker of the 

National Assembly 2016 (1) SA 132 (CC) (“MVC 1”). In MVC 1, the applicant 

applied to the Constitutional Court for an order compelling Parliament to enact 

legislation obliging political parties to disclose their sources of private funding. 

7. The majority of the Court dismissed the application on jurisdictional grounds, 

holding that the applicant should have challenged the constitutionality of the 

Promotion of Access to Information Act 2 of 2000 (“PAIA”) for failing to provide 

for private-funding disclosure. 

8. In the current application, the applicant now pertinently challenges PAIA as 

“woefully inadequate”. In so doing the applicant adopts an extreme position, in 

which it proposes that the legislature must be compelled to re-engineer PAIA to 

ensure that every member of the public must at any time be able to access any 

information about every private donation to every political party, without 

exception. 

9. The applicant thus invites this Court to make far-reaching findings, and to 

dictate extensive directions to the legislature regarding the “outcomes” which 

should be achieved in amending PAIA. 
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10. The DA submits that the applicant has failed to make out a case to prove that 

PAIA, as it stands, is either inadequate or unconstitutional; or that a set of 

special rules is constitutionally required for information about the private 

funding of political parties. 

11. PAIA is quite properly premised on the importance of ensuring that people have 

an effective means of accessing information and records to which they are 

entitled. But at the same time, PAIA clearly recognises that the right of access 

to information is never untrammelled, and is not an inflexible imperative. 

12. PAIA thus strikes a balance by creating general principles which apply to all 

records, ensuring that in all cases the adjudication of a request for information 

weighs (at least) the rights and interests of the requester, the body to whom the 

request is made, any third parties whose details may be divulged, and the 

larger society. 

13. The applicant’s argument essentially suggests that in the case of information 

regarding private funding of political parties, the same sort of balancing 

exercise is neither necessary nor permissible. In respect of this particular 

species of information, an individual’s right of access to information supposedly 

weighs so heavily that it transforms into a public right to be provided with 

detailed records and information – without making any request, and regardless 

of the effects that this may have on the rights and interests of donors or political 

parties. 
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14. The DA submits that the applicant fails to provide any bases (in fact or in law) 

for the conclusion that information about the private funding of political parties 

demands this special legislative regime. On the contrary, information about the 

private funding of political parties is no different from, and no more important 

than, any other kinds of information which may be sought under PAIA. 

15. The applicant’s case is also undermined by the fact that it has not properly 

tested the extent of the information which it could elicit from political parties. 

The applicant made a broad request to the DA under PAIA (similar to that 

contained in annexure “FA 1” to the founding papers), which the DA’s 

information officer (Mr Warwick Chapman) refused (annexure “FA 2” to the 

founding papers). The applicant never took the DA’s refusal on review. 

16. Lest I be accused of being opportunistic in this regard, I make no bones about 

the fact that the DA is resistant to the public disclosure of information regarding 

the details of its private donors. The reasons for this are both principled and 

practical.  

17. On a principled level, the applicant’s analysis fails completely to give any 

attention to the rights of donors to keep their vote and their political allegiances 

secret (which is explicitly protected by section 19(3)(a) of the Constitution); their 

privacy (which is explicitly protected by section 14 of the Constitution); and their 

rights to associate and participate in a political party of their choice without 

interference (which is explicitly protected in sections 18 and 19 of the 

Constitution). 
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18. On a practical level, the applicant also fails to appreciate that a compulsory 

disclosure regime will have a disproportionately burdensome effect on smaller 

and minority parties. As I shall deal with below, many donors with whom I deal 

routinely insist that their donations remain anonymous. The simple reason for 

this is that they believe – rightly or wrongly – that it could harm their business 

interests if it was found that they supported an opposition party like the DA. 

Stripped of this anonymity, I have no doubt that donors will not give money to 

parties like the DA, based on the fear that this will mean that they will be unable 

to do business with the national government, as well as the provincial 

administrations and municipalities which are not controlled by other parties. 

19. Without this sort of funding, a party like the DA would not be able to compete in 

elections. A party like the African National Congress (“the ANC”) – which 

controls the national government, eight provincial administrations, and many 

municipalities – will not be similarly compromised. It already has considerably 

more resources than other political parties. Following the general local 

government elections in 2016, it was widely reported that the ANC had spent 

R1 billion on campaigning. 

20. In fact, public disclosure of donations could notionally even further advantage a 

party like the ANC. This is so as publicly accessible donation lists may be used 

to encourage businesspeople to compete to conspicuously display their 

“loyalty” to the ruling party. In addition, the ANC already benefits from positive 

campaigns by State departments which are timed to coincide with elections, 

and which advertise government successes; and disproportionate positive 

coverage by the national broadcaster. 
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21. Private donations are thus the life-blood of the DA, and parties like the DA. 

Without this source of income, the DA’s ability to effectively compete is 

completely undermined. 

22. It may be so that when tested, it will become clear that the DA must disclose 

certain types of information under PAIA about its private donors. If this is 

lawfully required, the DA will comply. But the point remains that in the process 

under PAIA, proper consideration can and will be given to the countervailing 

rights and interests of the DA and its donors. 

23. In addition, for any disclosure regime to be effective, there would have to be a 

system of monitoring and oversight.  Without such a system the disclosure 

regime would be meaningless, or at least would disproportionately affect those 

political parties who comply.  Such a monitoring function would require a well-

resourced state body, with intrusive powers.  This would further intrude on the 

privacy of political parties, and their donors and employees. 

24. The DA appreciates the applicant’s motivation that generally “sunlight is the 

best disinfectant”. The DA’s Federal Constitution thus shares the founding 

values that: 

24.1. Government and political representatives must be “accountable to the 

people”, as well as being “accountable for their actions”; and 

24.2. “Government must always act honestly, transparently and in the best 

interests of all South Africans.” 
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25. The DA has accordingly utilised various means – including PAIA – to elicit 

information from the State and organs of state. In so doing, the DA is often met 

with responses which are obtuse, or evasive. However, these responses prove 

only that sometimes PAIA is misapplied. 

26. But the DA also accepts that there are circumstances in which the 

confidentiality of information held by public and private bodies must be 

respected. PAIA ensures that an appropriate balance is maintained between 

legitimate claims of access to information, and legitimate claims of 

confidentiality. 

THE APPLICANT’S CASE AND THE RELIEF SOUGHT 

27. The applicant argues that PAIA is unconstitutional because it fails to provide for 

“the continuous and systematic recordal and disclosure of information 

regarding the private funding of political parties and independent ward 

candidates” (hereafter “systematic disclosure”). 

28. The applicant does not provide any factual material to illustrate a “mischief” that 

will be addressed by a legislative regime ensuring systematic disclosure. 

Instead the applicant satisfies itself with speculative assertions, which appear 

to assume that donors are involved in nothing more than an unvarnished form 

of influence peddling; and that political parties and their representatives 

routinely tailor their positions and abuse their powers to suit their donors. 
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29. In the absence of any compelling factual basis, the applicant’s founding papers 

mainly attempt to establish legal arguments why PAIA is unconstitutional, and 

why a systematic disclosure regime is essential. In this regard, the applicant’s 

primary argument is based on the interplay between political rights in section 

19 of the Constitution, and the right of access to information in section 32 of the 

Constitution: 

29.1. First, the applicant asserts that the right to vote in section 19 of the 

Constitution is the right to cast an “informed vote”, and an informed vote 

cannot be cast without systematic disclosure. 

29.2. Secondly, the right of access to information in section 32 of the 

Constitution includes the right to any information held by a non-state 

actor that is required for the exercise and protection of any other right. 

Private-funding information is required to exercise the right to an 

informed vote, and PAIA’s ostensible failure thus violates section 32. 

30. In addition, the applicant makes the following secondary arguments: 

30.1. It (rather faintly) argues that anonymous private funding leads to 

unequal electoral influence, in violation of sections 1(d) and 3(2)(a) of 

the Constitution. 

30.2. It argues that systematic disclosure is “imperative” to prevent corruption, 

and PAIA’s failure to provide for it results in the State failing in its 
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section-7(2) obligation to “respect, protect, promote and fulfil” the Bill of 

Rights, by tackling corruption. 

30.3. It argues that various international agreements require South Africa to 

provide for systematic disclosure. 

31. With regard to an appropriate remedy, the applicant repeatedly asserts that it 

understands that it would be inappropriate for this Court to dictate to the 

legislature how any identified deficiency in PAIA should be remedied. But 

having said that, the applicant rather incongruously invites this Court to require 

that the amended legislation must achieve a set of detailed “outcomes” (set out 

in paragraph 3 of the Notice of Motion). 

32. The suggested “outcomes” are not a model of clarity. For instance, the 

outcomes appear to distinguish between a duty to automatically disclose, and a 

duty to provide access to the same information (described cryptically as 

“private funding information”). The import and purpose of this distinction is not 

clear. 

33. More significantly, the outcomes are deliberately phrased in extremely broad 

terms: 

33.1. The outcomes require that all political parties would have to disclose or 

grant access to all private funding information, regardless of size or 

source. This would not only affect large corporations or foreign 

governments making multi-million-rand donations. An ordinary person 
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making a R50 cash donation to the political party of her choice would 

lose her entitlement to have the donation remain private, as would every 

trade union, think tank or political action group. 

33.2. All political parties and independent ward councillors would be required 

to spend considerable resources on creating and maintaining extensive 

databases and records, regardless of their levels of representation, for 

five years. 

33.3. The state would also be required to commit resources to ensure 

adequate compliance by all political parties. 

33.4. A Court would have to dictate that no exceptions would ever be 

permitted. 

THE RESPONSE TO THE RELIEF SOUGHT 

34. Apart from the DA, only the second respondent (“the Minister”) opposes the 

application. 

35. The nub of his opposition is that the right to vote is not the right to cast an 

informed vote. Thus, private-funding information is irrelevant to the right to vote. 

Because it is irrelevant to the right to vote, it is irrelevant to the right of access 

to information, because it is not “required for the exercise or protection” of any 

other right. 
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36. The DA, like the Minister, concludes that PAIA is constitutionally compliant and 

that the application falls to be dismissed. It does so for different reasons, 

however. 

37. Unlike the Minister, the DA does not make any submissions on whether, or to 

what extent, the right to vote is the right to cast an informed vote. If it is not, as 

the Minister argues, then the applicant’s case is fundamentally undermined.  

38. But even if it is assumed that the right to vote is the right to cast an informed 

vote (which, for the sake of argument, I do in the remainder of this affidavit), the 

applicant’s attack on the provisions of PAIA fail, for the reasons that follow: 

38.1. First, the applicant bears the onus to prove its central contention that 

the right to an informed vote is violated by the absence of a systematic 

disclosure regime. The applicant fails to provide any evidence to 

support its central contention, which is by no means self-evident. A 

finding that a systematic disclosure regime is a necessary incident of 

the right to vote would also have far-reaching consequences, in that it 

would implicitly mean that all elections in South Africa since 1994 would 

not have been fair. There has never been a systematic disclosure 

regime required by law, and on the applicant’s logic the rights of all 

voters in those elections were thus fundamentally violated (paragraphs 

56 to 68). 

38.2. Secondly, the applicant’s rights analysis fails to appreciate the impact of 

the countervailing rights of donors to protect the secrecy of their vote, to 
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protect their privacy, and to freely associate with a political party of their 

choice (paragraphs 69 to 73) 

38.3. Thirdly, even if it is assumed that PAIA limits the right to vote, and thus 

the right of access to information, this limitation is justified under 

section 36 of the Constitution (paragraphs 74 to 81). 

38.4. Lastly, while the battle against corruption in the public sphere is crucial, 

the applicant fails to illustrate that this necessitates a systematic 

disclosure regime (paragraphs 82 to 88.2). 

39. Before dealing in more detail with each of the above aspects, I must deal with 

two preliminary issues: being condonation for the late filing of this affidavit 

(paragraphs 40 to 50); and the non-joinder of the Independent Electoral 

Commission (“the IEC”) (paragraphs 51 to 55). I conclude by dealing with the 

allegations in the founding affidavit on an ad seriatim basis (paragraphs 89 to 

127). 

CONDONATION 

40. It is common cause that the Minister and the DA have served and filed their 

answering affidavits outside the prescribed time limits. The DA, like the 

Minister, seeks condonation. 
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41. I am advised that a court has the discretion to condone non-compliance with its 

rules, provided that good cause is shown. I submit that good cause exists in 

this case. 

42. The DA filed a notice of opposition on 30 August 2016. However, it at all times 

appeared sensible to the DA to await the answering affidavits from the State 

Respondents, before filing any papers of its own. The reason for this was that 

the State Respondents had already dealt with many of the issues in MVC 1, 

and it was reasonably expected that they would again oppose the application. 

43. The DA’s position would thereafter depend on the approach adopted by the 

State Respondents. The DA would only raise points which had not already 

been addressed. 

44. On 3 January 2017, the applicant’s attorneys addressed a letter to the DA’s 

attorneys and the State Attorney, a copy of which is attached as “JS 1”. This 

letter indicated that the application had been opposed by the Minister and the 

DA, and that the applicant was still awaiting answering papers from both 

parties. 

45. On 18 January 2017 the DA’s attorneys responded, in a letter attached as 

“JS 2”. The DA’s attorneys noted the position that the party’s response could 

only be provided after seeing the Minister’s answering papers. 

46. The applicant’s attorneys responded immediately, in a letter attached as 

“JS 3”. This letter made it clear that the applicant had not agreed to any 
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extension of the dates for filing answering papers, but had given the Minister 

until 31 January 2017 to file answering papers together with an application for 

condonation. The applicant’s attorneys similarly granted the DA until 3 

February 2017 to file its answering papers. This appeared to accept the sense 

in the DA’s position that its answer could only be filed after seeing what was 

said by the Minister. 

47. On 8 February 2017, the applicant’s attorneys again wrote to the DA’s 

attorneys and the State Attorney, in a letter attached as “JS 4”. In this letter, 

the applicant’s attorneys sharply rebuked the other parties for their “grossly 

negligent dilatoriness”, and threatened an application to this Court for 

unspecified relief, as well as a punitive costs award against the DA. 

48. The DA’s attorneys responded, in a letter attached as “JS 5”. 

48.1. The DA’s attorneys reiterated the DA’s position that its continued 

participation in the current application would depend entirely on the 

content of the Minister’s answering papers; and that it would thus 

answer shortly after receiving the Minister’s answering papers. 

48.2. The DA’s attorneys also noted that the application raised issues of 

some complexity. It was thus not surprising that the Minister’s legal 

team had taken some time to formulate answering papers. Indeed, it is 

evident that the applicant allowed themselves the luxury of 10 months 

between the judgment in MVC 1, and launching the current application. 

It is not clear why this delay was excusable, while the time taken by the 
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Respondents to consider the issues was met with unusually strong 

pejorative language. 

48.3. Finally, the DA’s attorneys suggested an approach to the Judge 

President or the Deputy Judge President, at which the parties could 

discuss a timetable for further pleadings and a hearing date. 

49. The Minister’s answering papers were provided to the DA’s attorneys on 

14 February 2017. I immediately met with the DA’s legal team that same 

morning, and discussed the approach that the DA wished to adopt. 

50. The DA’s answering papers were thereafter prepared and filed with all possible 

speed. The DA submits that the delay in filing its answering papers should be 

condoned. 

MISJOINDER 

51. I am advised that every entity with a direct and substantial interest in a matter 

must be joined to all proceedings arising from that matter. 

52. The IEC has a direct and substantial interest in this matter: 

52.1. Under section 190 of the Constitution, the IEC is tasked with ensuring 

that elections are free and fair. Under section 5 of the Electoral 

Commission Act 51 of 1996, the IEC is responsible for overseeing 

political parties, promoting research into electoral matters, reviewing 
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and proposing amendments to electoral legislation and promoting voter 

education. 

52.2. This application deeply implicates the IEC’s core responsibilities. The 

foundation of the applicant’s case is voter education. The relief it seeks 

involves changes to electoral law and would impose wide-ranging 

responsibilities on registered political parties. 

53. Thus, the failure to join the IEC constitutes misjoinder, and it is respectfully 

submitted that this application should be stayed until the applicant joins the 

IEC. 

54. The importance of joining the IEC is underscored by the fact that the applicant 

has only cited 15 political parties as respondents in this application. The IEC’s 

website indicates that for the general local government elections in 2016, there 

were 540 registered political parties. The relief sought by the applicant would 

affect all of these parties. In fact, as I indicate elsewhere, the burden of 

compliance with a mandatory disclosure regime will impose a 

disproportionately heavy burden on smaller parties, parties starting up, or 

parties with no public representatives. 

55. In the absence of steps to bring this application directly to the attention of all 

political parties, the IEC is a crucial party.  
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NO FACTUAL BASIS FOR THE APPLICANT’S CASE 

56. I am advised that, in constitutional litigation, the onus to prove a prima facie 

violation of a right rests with the applicant. In other words, the applicant must 

present the court with facts proving that a rights-violation has taken place. The 

applicant has failed to discharge this onus. 

57. Ultimately, for the applicant to succeed, it must show that PAIA’s failure to 

provide for systematic disclosure impinges upon the right to vote. It has not 

done so. 

58. In support of its contention that a voter cannot be sufficiently informed without 

systematic disclosure, the applicant relies on the ipse dixit of the US Supreme 

Court in Buckley v Valeo 424 US 1 (1976), the minority judgment of Cameron J 

in MVC 1, and unsubstantiated assertions that the overwhelming, if not only, 

predictor of future party behaviour is who its funders are. 

59. The applicant’s contention is not something the court can accept without real 

evidence, such as peer-reviewed academic articles and comparative studies. A 

handful of obiter statements together with some “back-of-the-envelope” 

deduction is simply not enough. 

60. The applicant claims that systematic disclosure is necessary to exercise an 

informed vote because private funding is the only, or at least the overwhelming, 

predictor of how a political party is likely to behave in the future. The largely 

unstated assumption underlying this argument is that, without private-funding 
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information, voters have little to no idea what political parties are going to do 

once in office. 

61. But this is, of course, not true. Voters can glean information as to the future 

behaviour of political parties from many other sources, including party 

platforms, manifestos, the news, the work of corruption-busting bodies, political 

speeches, past party behaviour, the mood of the electorate and so on. As the 

Minister has pointed out, it is implausible to suggest that every voter in every 

election since 1994 was utterly in the dark because the applicant had not yet 

forced Parliament to legislate. 

62. In addition, the vast majority of private funding does not influence party 

behaviour at all: 

62.1. Almost all donations to the DA, especially small donations, are 

unconditional. The DA’s online donations platform, for example, simply 

permits donation of a chosen amount, on a once-off or repeated basis. 

No provision is made to attach a condition to the donation.1 The ruling 

party’s online donations platform operates similarly.2 Because these 

donations are unconditional, they do not influence party behaviour and 

thus do not contain information useful to voters. 

62.2. When donations to the DA are conditional, the conditions are anodyne, 

and are not a quid pro quo for the DA adopting a position on an issue. 

                                            
1 See https://www.da.org.za/donate/. 

2 See http://www.anc.org.za/content/donate-anc. 
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Conditions may thus be that donated funds are earmarked for use by a 

specific ward or regional office, or for a particular programme of action.  

62.3. Of course, it may be that donations made to a party are made because 

it is a fait accompli that the party will behave in a certain way, or 

because the party already adopts a certain position. The applicant 

mistakes the cause and the effect. It is not donors that determine party 

behaviour – it is party behaviour that determines donors. 

63. The applicant’s position further insinuates that donations are meant to (or 

actually do) manipulate a party’s policy positions, or as an investment in a party 

which will later be “cashed in”. The applicant however fails to provide any 

evidence of how this would work in practice; or the kind of “special favours” that 

a party could give to its donors. 

64. At the highest level, the suggestion may be that parties will shape their policies, 

and their programmes of action, to suit donors. This would mean that, for 

instance, legislative and regulatory suggestions presented by a party would be 

tailored to suit a particular donor. But any fear that this is a wide-spread 

problem would be overstated: 

64.1. In the case of the DA, its policy positions are not imposed by the 

leadership on the party. Instead, the party’s positions and policies are 

formed based on the inputs of members, branches and regions. If 

anybody attempted to introduce a discordant policy or position, 
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designed to benefit or reward a particular donor, this would be easily 

thwarted. 

64.2. Even if a political party succumbed to financial inducements, its value to 

a donor would only exist if the party could translate its position into 

legislation, regulations, or the policy of an organ of state. Again, this 

would be hard to achieve, and easily exposed. Legislation and 

regulation-writing processes are long and laborious, and involve many 

people in technical committees, as well as public-participation 

processes. Manipulating these processes would involve a concerted 

effort, involving many people over a considerable period. Manipulating 

policies of government departments would involve the co-option of 

administrators. 

64.3. What the applicant seems to fear is based on a phenomenon in US 

politics, in which there is a prevalence of powerful lobbies and lobbyists. 

This feeds into undesirable practices which are often referred to as 

“pork barrel legislation” and “logrolling”. The former involves 

appropriating funds for the benefit of a small group of people; while the 

latter involves a legislator trading off a vote on an issue about which he 

or she cares very little, for support on an issue about which he or she 

cares a lot. 

64.4. References to the US system, and the well-known pathologies in that 

system, do not find ready application in South Africa. In any 

international comparison, cognisance would have to be taken, for 
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instance, of differences in party discipline, and the ways in which funds 

are raised. As an illustration, concerns that politicians may be “bought” 

would be different in jurisdictions in which donations are usually made 

to individual representatives and candidates, rather than their parties. 

These concerns would be elevated if party discipline was weak, and 

these representative (once elected) were functionally independent of 

their party. 

64.5. By contrast, funds raised through a party raise much less concern. This 

is so as the idea that an entire party can be bought off, is not plausible. 

For this to be effective would require extraordinary levels of party 

discipline on every issue. In South Africa, party discipline in most parties 

and in most deliberative bodies at different levels of government, is 

regulated through a party whip. This follows the English model. The 

party’s instruction to its representatives depends on the issue involved. 

It is only in the most important cases that that representatives will be 

required to attend, and required to vote the party-line (referred to in 

parliamentary parlance as a “three-line whip”). These are cases in 

which the issue at stake is central to the party’s plan of action or 

policies. 

64.6. In almost any serious party, and certainly in the DA, the party would not 

be able to force its representatives to adopt discordant positions to suit 

individual donors. The result would merely be wholesale rebellion – and 

rightly so. 
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64.7. Further, even if it was possible to “buy off” an entire party, this would be 

evident from the policies and positions that the party adopts. For a 

conscientious voter, a party’s policies and positions would be evident 

from its past actions, and its election manifesto. The voter could agree 

or disagree with these positions, regardless of their provenance. If the 

voter was concerned about the party’s future actions, he or she could 

and should monitor the party’s performance, and withdraw support for 

the party if its actions do not accord with its promises. A party which 

was “up for sale” would then lose support of well-informed and 

conscientious voters.  

65. The ability of politicians to abuse the contracting power of the State to prefer 

their donors, is also legally controlled. Politicians are usually barred from 

serving on bid specification, evaluation and adjudication committees. In the 

local government sphere this finds legislative effect in section 117 of the Local 

Government: Municipal Finance Management Act 56 of 2003. 

66. In addition, extensive legal provisions exist, at all levels of government, 

requiring individual politicians to disclose their financial interests and potential 

conflicts of interest. There is thus no demonstrable need for the additional 

public disclosure of donations to avoid politicians using their power for the 

benefit of themselves or their supporters. 

67. The DA is of course not so naïve as to believe that politicians are above 

reproach, or that individuals may be wholly corrupt and corruptible. But in these 

cases, the individuals are already committing a crime. There is no basis to 
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believe that this sort of contemptuous and criminal behaviour would be 

thwarted by a mandatory disclosure regime. 

68. The upshot of this is that the applicant has failed to illustrate that there is any 

compelling “mischief” which will be cured by a mandatory disclosure regime. Its 

case is, at best, based on the hypothesis that private donations may lead to 

abuse, but even then, it is silent on how this would happen. 

BALANCING THE RIGHT TO VOTE WITH THE RIGHTS OF DONORS 

69. I am advised that individual constitutional rights must not be interpreted in 

isolation. Their scope must be determined contextually, in the light of the whole 

of the Bill of Rights. More specifically, this means that the right to an informed 

vote must not be interpreted so broadly as to invade other rights. The 

applicant’s interpretation makes this mistake. 

70. First, an interpretation of the right to vote that includes a right to systematic 

disclosure invades the right to privacy: 

70.1. The right to privacy protects information that can reasonably be 

expected to be private. The right is more intense in relation to 

information in “the inner sanctum” of personhood (such as one’s family 

life, sexual preference and home environment) and becomes less 

intense in relation to information that is in the public sphere. Thus 

understood, the applicant’s interpretation of the right to vote invades the 

right to privacy in several ways. 
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70.2. In the first place, systematic disclosure invades the privacy of political 

parties. Political parties have a reasonable expectation of privacy in 

relation to private-funding information because of the negative 

consequences of disclosure, which are dealt with in paragraphs 78.2 to 

78.3 below. I am advised that juristic persons are bearers of the right to 

privacy. 

70.3. Possibly more importantly, however, systematic disclosure invades the 

privacy of donors, many of whom are individuals. One’s political 

donations reflect one’s political convictions, which are a personal 

matter, sitting very close to the “inner sanctum” of personhood. One’s 

political convictions are also closely linked to one’s voting decisions, 

which are similarly protected by the right to privacy. Section 19 itself 

recognises this by protecting the right to cast a secret vote. Systematic 

disclosure, by naming donors, reveals their political convictions to the 

public, invading their privacy. 

71. Secondly, the applicant’s interpretation of the right to vote undermines the right 

to freedom of association. This right includes the right to determine how to 

associate with others, including anonymously. It thus includes a right to 

associate with a political party, by donating money to it, without potentially 

broadcasting this to every member of the public. 

72. Thirdly, the applicant’s interpretation of the right to vote undermines the right to 

vote itself. As already mentioned, section 19 protects the right to cast a secret 

vote. Given that many individuals donate money to the political party that they 
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intend to vote for, making their donations public undermines the secrecy of their 

vote. 

73. In short, to interpret the right to vote to include systematic disclosure is to 

interpret it in a way that unduly restricts other rights. This is thus an untenable 

interpretation. 

ANY RIGHTS-LIMITATION THAT MIGHT EXIST IS JUSTIFIED 

74. Even if it is assumed, for the sake of argument, that PAIA limits sections 19 and 

32 of the Constitution, this limitation is justified by section 36 – the general 

limitations clause. 

75. I am advised that a right in the Bill of Rights may be limited if it is reasonable 

and justifiable in an open and democratic society based on human dignity, 

equality and freedom, taking into account all relevant factors, including: 

75.1. the nature of the right; 

75.2. the importance of the purpose of the limitation; 

75.3. the nature and extent of the limitation; 

75.4. the relation between the limitation and its purpose; and 

75.5. any less restrictive means to achieve the purpose. 
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76. The right to vote and the right of access to information are, of course, 

foundational to our democracy. 

77. However, PAIA’s failure to provide for systematic disclosure is, at best for the 

applicant, a relatively minor infringement of these rights. The applicant has 

failed to show that private-funding information is the only, or even the best, 

means to an informed vote. In addition, the right to an informed vote is, again at 

best for the applicant, a peripheral part of section 19. Its core is the right to cast 

a vote in regular elections, to stand for office and to form and associate with 

political parties. It flows from this that section 32 also suffers little under PAIA, if 

it suffers at all. 

78. In contrast, the limitation, such as it is, serves several extremely important 

purposes: 

78.1. I have already outlined how permitting anonymous private funding 

protects the rights to privacy and freedom of association, and the right 

to a secret vote. This is undeniably an important purpose. 

78.2. But the status quo also protects the ability of smaller parties to secure 

private funding in order to ensure a level electoral playing field with the 

ruling party: 

78.2.1. As noted above, many of the DA’s donors make it very clear that 

they would not donate if the DA were not able to guarantee their 

anonymity. This is not because they have something to hide, but 
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because they fear retaliation from the ruling party. More 

specifically, they fear that the ruling party might cease doing 

business with them in order to encourage them, and other 

companies, to transfer their political donations to the ruling 

party. The loss of these donors would be catastrophic to the DA. 

78.2.2. These donors are not being paranoid. On 8 October 2015, for 

example, at an address to the ANC’s Progressive Business 

Forum, President Jacob Zuma said: “I always say to business 

people that if you invest in the ANC, you are wise. If you don’t 

invest in the ANC, your business is in danger.” A newspaper 

article reporting on this statement is annexed as “JS 6”. 

78.2.3. This is not a problem unique to the DA or the ANC. It is a 

temptation to any incumbent and a disadvantage to any 

opposition party (the grounds offered by the other opposition 

parties for refusing the applicant’s 2016 PAIA requests bear this 

out). Thus, anonymous private funding helps to ensure that 

opposition parties have equal opportunity to raise funds. This is 

good for democracy. 

78.3. In addition, the applicant’s remedy is an onerous one, affecting smaller 

parties disproportionately. It requires that every political party 

(regardless of its size) and every independent ward candidate, record 

all private-funding information, keep this information for at least five 

years, disclose this information automatically and regularly, and 
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facilitate access to it. This would be expensive and time-consuming. 

Smaller parties and independent ward candidates would have to spend 

a large proportion of their budgets and resources on compliance, if they 

can comply at all. The status quo avoids this inequitably-experienced 

expense. 

79. The link between the limitation and the purpose is strong. It is difficult to 

imagine a way of protecting the privacy of donors and political parties, their 

freedom of association, and their right to a secret vote other than permitting 

them to keep their donation anonymous. It is also for this reason that the 

limitation is not overbroad. 

80. Finally, in determining whether permitting anonymous private funding is 

reasonable and justifiable in a democracy, it is instructive to note that 

democracies across the world regulate transparency in private party funding in 

very different ways. Some democracies, such as Australia, require that only 

large donations be reported.3 On the other hand, in India (as in South Africa) all 

private donations may be kept anonymous.4 In Germany, political parties must 

file annual reports, but private funding does not have to be itemised.5 A country 

may choose to obviate the need for transparency in private party funding by 

banning private funding entirely and replacing it with public funding. American 

                                            
3 Australian Electoral Commission ‘Disclosure threshold’ available at http://www.aec.gov.au/Parties_ 
and_Representatives/public_funding/threshold.htm, accessed on 16 February 2017. 

4 Global Integrity, Sunlight Foundation and the Electoral Integrity Project ‘Money, Politics and 
Transparency: India’ available at https://data.moneypoliticstransparency.org/countries/IN/, accessed 
on 16 February 2017. 

5 Global Integrity, Sunlight Foundation and the Electoral Integrity Project ‘Money, Politics and 
Transparency: Germany’ available at https://data.moneypoliticstransparency.org/countries/DE/, 
accessed on 16 February 2017. 
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presidential elections provide for something like this: a candidate may choose 

to eschew all private funding in exchange for public funding, subject to a 

spending cap.6 In short, permitting anonymity in private funding is reasonable 

and justifiable in an open and democratic society because undeniably open and 

democratic societies across the world regulate private funding in many different 

ways, some of which have systems similar to South Africa’s. 

81. In short: even if it is assumed that permitting anonymous private funding limits 

constitutional rights, the limitation is justified under section 36 of the 

Constitution. 

SECTION 7(2) AND CORRUPTION 

82. The applicant points out that section 7(2) of the Constitution (which obliges the 

state to respect, protect, promote and fulfil the rights in the Bill of Rights) 

obliges the state to create efficient anti-corruption mechanisms. This is 

undoubtedly correct.  

83. It is also undoubtedly correct that corruption is a scourge in South Africa, and 

has reached epidemic proportions in both the public and private sectors. The 

DA thus agrees entirely that effective interventions are needed to target 

corruption. 

                                            
6 Global Integrity, Sunlight Foundation and the Electoral Integrity Project ‘Money, Politics and 
Transparency: United States of America’ available at https://data.moneypoliticstransparency.org/ 
countries/US/, accessed on 16 February 2017. 
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84. But the applicant goes on to argue that the state cannot fulfil its anti-corruption 

duty without instituting systematic disclosure. The applicant has some trouble in 

indicating why this is so. 

85. This first (of two) legs to the applicant’s argument draws on the minority 

judgment in MVC 1 and the opinion of the US Supreme Court in Buckley v 

Valeo, which also argue that systematic disclosure makes it easier to spot 

corruption. The suggestion in these judgments is that systematic disclosure 

regimes draw the attention of the public to private entities which a political party 

is more likely to favour (because they are donors) and thus to entities a political 

party is more likely to favour corruptly. 

86. But this does not, with respect, take the applicant where it wants to go: 

86.1. First, as mentioned earlier, much private funding does not affect party 

behaviour at all. An individual’s monthly R50 donation to a political party 

is unlikely to influence that party to corruptly favour that individual. 

Similarly, many donors donate because the party is already likely to 

behave in a way that they agree with, not because they expect any 

favours from the party. Thus, the applicant’s proposed remedy is 

hopelessly overbroad, invading the rights of donors in circumstances 

that are highly unlikely to have anything to do with corruption. 

86.2. Secondly, given that section 7(2) creates an obligation to realise the 

rights in the Bill of Rights, one cannot interpret it to create a duty that 

does violence to those rights. But this is what the applicant does. As 
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mentioned above, systematic disclosure limits the rights to privacy, 

freedom of association and the secret vote. Thus, it is unlikely that 

section 7(2) creates a duty on the state to ensure systematic disclosure. 

86.3. Thirdly, systematic disclosure is only one part of an arsenal of possible 

policies that target corruption. As noted above, there are already laws 

which require politicians to disclose their interests and conflicts of 

interest. In addition, South Africa already has a (nominally) independent 

corruption-busting entity (the Hawks), the Public Protector, the Auditor 

General, justiciable laws meant to ensure that tendering is fair and 

open, Treasury policies, banking regulations (in the mould of the 

Financial Intelligence Centre Amendment Bill) and so on. So, while it is 

true that section 7(2) obliges the state to tackle corruption, the 

Constitutional Court has recognised that it does not prescribe exactly 

how this must be done. What it does not do is require the specific policy 

preferred by the applicant.  

86.4. Finally, the onus rests on the applicant to lay evidence before this 

Honourable Court that systematic disclosure is in fact likely to reduce 

corruption. It is insufficient for the applicant vaguely to assert that 

sunlight is the best disinfectant, without more. It is entirely possible, for 

example, that corrupt donors could find ways to circumvent disclosure 

legislation or that, in other jurisdictions, disclosure legislation has had 

no discernible effect on corruption. Simply put, the applicant has not 

discharged its evidential onus. 
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87. The second leg of the applicant’s section-7(2) argument relies on international 

law. The applicant begins, again correctly, by pointing out that the state’s 

obligations must be determined with reference to international law. It then 

refers to three international agreements that supposedly crystallise the duty to 

provide for systematic disclosure. 

88. But the three international agreements do no such thing: 

88.1. Article 4(d) of the SADC Protocol requires mechanisms that “promote 

access to information to facilitate eradication and elimination of 

opportunities for corruption”. Article 7 of the UN Convention requires 

“appropriate legislative and administrative measures … to enhance 

transparency in the funding of candidatures for elected public office and, 

where applicable, the funding of political parties”. This, again, is a very 

broad obligation, consistent with a wide range of policies. Similarly, 

Article 10 of the AU Convention requires that each state party adopt 

“legislative and other measures to … incorporate the principle of 

transparency into funding of political parties”. 

88.2. None of these provisions requires systematic disclosure and are all 

consistent with a wide range of policy responses. A state party may 

meet its obligations by eliminating private funding entirely and providing 

for a transparent system of public funding (as the United States permits 

its presidential candidates to do). It may require public reporting of only 

large donations (as Australia does). It may require reporting only to an 

ombudsman, rather than to the public. Or it may do what South Africa 
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does, which is to permit anonymity subject to PAIA’s existing 

obligations. 

AD THE APPLICANT’S FOUNDING AFFIDAVIT 

89. I turn now to deal with the applicant’s founding papers. In so doing, I do not 

restate my averments in this affidavit. To the extent that the applicant’s 

allegations are contrary to my averments, they are denied. 

Ad paragraph 12 

90. The applicant only cites the political parties represented in the National 

Assembly. The relief sought would however operate against all political parties, 

regardless of their size and level of representation. As noted above, the IEC 

has indicated that there were 540 registered political parties at the time of the 

2016 local government elections. 

Ad paragraphs 13 - 14 

91. I deny that PAIA is unconstitutional because of its failure to provide for 

systematic disclosure. 

92. I deny that any part of the Constitution entitles the public to have access to 

private-funding information or entitles the applicant to the specific relief that it 

seeks. 
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Ad paragraphs 15 - 17 

93. I admit the allegations in these paragraphs. 

Ad paragraphs 18 - 19 

94. I deny that PAIA is unconstitutional because of its failure to provide for 

systematic disclosure. 

Ad paragraph 20 

95. I deny that the applicant’s proposed remedy is not overly prescriptive to 

Parliament. As described above, there are many ways in which Parliament 

could regulate private donations to political parties, many of which are 

inconsistent with the applicant’s highly specific proposed remedy, which— 

95.1. permits private funding of political parties (which not all democracies 

do); 

95.2. requires the disclosure of all private-funding information (some 

democracies do not require any disclosure, and some only of large 

donations); 

95.3. requires disclosure to and access for the public (rather than to an 

oversight body, or not requiring disclosure at all); and 



 

 

36 

95.4. requires that private-funding information be retained for at least five 

years. 

Ad paragraphs 21 - 34 

96. I deny that PAIA is unconstitutional because of its failure to provide for 

systematic disclosure. 

97. I deny that any part of the Constitution entitles the public to have access to 

private-funding information or entitles the applicant to the specific relief that it 

seeks. These aspects have been dealt with in detail above. 

Ad paragraphs 35, 38 and 39 

98. I deny that anonymous private funding undermines the equal right to vote. 

Every South African citizen, regardless of donor status, has a right to vote 

equal to every other South African citizen. This satisfies sections 1(d), 3(2)(a), 

19(2) and 19(3)(a) of the Constitution. The Constitution does not require that 

every citizen has equal political influence. 

Ad paragraphs 36 - 37 

99. I deny that, without access to private-funding information, a voter does not have 

“sufficient” information meaningfully to exercise the right to vote. To the extent 

that the right to vote is the right to cast a sufficiently informed vote, voters have 
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access to many sources of information as to party behaviour other than 

private-funding information. 

100. The suggestion that wealthier votes enjoy disproportionate electoral influence is 

speculative at best. 

Ad paragraphs 40 - 41 

101. I admit the allegations in these paragraphs. 

Ad paragraph 42 

102. I deny that, without access to private-funding information, a voter is “forced … 

to cast an uninformed, unenriched vote”. The applicant’s logic means that all 

elections in South Africa since 1994 have been fundamentally flawed, and that 

the right to vote has always been compromised. 

Ad paragraphs 43 - 55 

103. I deny that section 7(2) of the Constitution, the SADC Protocol, the UN 

Convention or the AU Convention require any kind of access to private-funding 

information, including the applicant’s prayer for systematic disclosure. 
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Ad paragraph 56 

104. I admit that many democracies regulate private donations to political parties. I 

deny that this assists the applicant. As stated above, democracies regulate the 

funding of political parties in many different ways. The precise means of 

regulation (including our current system, which permits anonymous private 

donations) is a policy decision to be made by the relevant legislature. The fact 

that many democracies regulate private donations to political parties does not 

permit the applicant to foist its particular preference on Parliament. 

Ad paragraph 57 

105. I deny each allegation in this paragraph. 

Ad paragraphs 58 – 102 and paragraphs 104 – 113 

106. I admit that PAIA does not provide for “the systematic and continuous recordal 

and disclosure of private funding information”. I deny, for the reasons stated 

elsewhere, that this renders PAIA unconstitutional. 

107. I admit that the applicant’s 2016 PAIA request to the DA was refused (I do not 

know the content and the status of its requests to the other political parties). I 

deny, however, that this necessarily means that PAIA does not provide for any 

access to any private-funding information at all, regardless of the 

circumstances: 
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107.1. First, the applicant’s 2016 PAIA request to the DA was extremely broad: 

for “a full record of all monetary donations received from private 

sources, including individual persons (local and foreign), companies 

(local and foreign), and foreign governments”, going back five years, 

including “(i) the date on which the funds were received; (ii) the amount 

received; (iii) the name of the funder; and (iv) whether there were any 

conditions attached to the donations and, if there were, … what they 

were”. 

107.2. The applicant’s 2016 request thus invited the same constitutional 

concerns its preferred relief in this application evokes: the violation of 

the privacy, associational and secret voting rights of donors, especially 

individuals, the administrative workload imposed on especially smaller 

parties, and the probable reduction in private funding to smaller parties. 

The DA thus maintains that its refusal of the applicant’s 2016 request 

was entirely constitutionally compliant. Had the 2016 request been more 

focused, it might not have been refused. 

107.3. Secondly, the applicant does not appear to have taken any of these 

refusals on review. Thus, even if the DA and the other parties were 

incorrect in refusing the 2016 requests, a court could have overturned 

these refusals. If the applicant maintains that the DA’s interpretation of 

PAIA is unconstitutional, it should have applied to a court to have it 

overturned, rather than to rely on the refusal in a constitutional 

challenge to PAIA. 
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107.4. Thirdly, in Institute for Democracy in South Africa v African National 

Congress 2005 (5) SA 39 (C) (“IDASA”), which the applicant relies on, 

Griesel J was careful to point out that the case was restricted to “the 

specific records claimed from the present respondents in respect of the 

specified period” (para 8). He deliberately refused to express himself on 

the wide relief initially claimed by IDASA, which was to “establish the 

principle that political parties … are obliged in terms of s 32(1) of the 

Constitution … and s 11 or s 50 of [PAIA], to disclose particulars of all 

substantial donations they receive, on due and proper request for those 

particulars made by any adult South African citizen”. 

107.5. Griesel J thus did not rule out that PAIA might oblige the disclosure of 

private-funding information in other circumstances. In addition, because 

IDASA was not considered on appeal, it is possible that Griesel J’s 

endorsement of the refusals in that case might have been overturned by 

an appellate court, along with his analysis of PAIA. 

107.6. Fourthly, the minority judgment in MVC 1, and its interpretation of PAIA, 

does not bind any court, including this Honourable Court, when 

considering the constitutionality of PAIA. 

108. I am advised, however, that what PAIA does or does not require in relation to 

political parties and private funding is a matter for legal argument. 
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109. I note the applicant’s suggestion that political parties do not “fit comfortably” 

under the definition of either a private or a public body in PAIA. The DA 

disputes that there are any lacunae created in PAIA. 

110. The purpose of distinguishing between public and private bodies in PAIA is 

because different provisions apply to each. Most importantly, in terms of 

section 11 of PAIA, the right to request information from public bodies is much 

wider than in the case of private bodies. By contrast, in terms of section 

50(1)(a) of PAIA, a request to a private body must establish the additional 

requirement that the “record is required for the exercise or protection of any 

rights”. 

111. This distinction is unproblematic, and flows directly from section 32 of the 

Constitution. Section 32(1)(a) imposes a broad right of access to information 

held by the “state”; while section 32(1)(b) only grants the right in respect of 

other persons when the information is required for the exercise or protection of 

any rights. On no definition would the DA ever presently form part of the state. 

112. The DA submits that, if PAIA is read consistently with the Constitution, it should 

be treated as a private body under PAIA. But even if this causes some 

definitional problems within PAIA, it does not mean that ambiguous entities (i.e. 

entities that are neither clearly public nor private for all purposes) simply fall 

through the cracks. Instead the answer would be that the applicable provisions 

of PAIA would depend on the information requested. If the request related to a 

function performed by an entity which is public in nature, section 11 of PAIA 

would apply; and if the function is private, section 50 of PAIA would apply. The 
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application provisions of PAIA would thus depend on the function rather than 

the functionary. 

113. In any event, I note that in its dealings with the DA, the applicant requested 

information from the party as a private entity. Furthermore, the applicant’s 

entire case is that funding information is required for the protection of other 

rights (most notably the right to vote). It should thus make no difference to the 

applicant if the DA is categorised as a public or private entity for the purposes 

of the current case. 

114. I also note the applicant’s concern that parties are not always incorporated, and 

thus may not always be “juristic persons” as defined under PAIA. This concern 

is at best over-stated. The DA is constituted as a juristic person, and as far as I 

am aware the same applies to all major political parties. 

115. In fact, I note that under section 15(3)(d) of the Electoral Commissions Act 51 

of 1996, an application for the registration of a political party would have to be 

accompanied by a copy of the party’s constitution. Under the applicable 

regulations (published under General Notice R13 in Government Gazette 

25894 of 7 January 2004, as amended) this constitution must designate: 

“(a) The executive structure of the party; 
(b) The election procedure for the executive of the party; 
(c) The decision making process and functions of the office bearers 

within the party; 
(d) The minimum requirements for membership of the party; 
(e) The internal disciplinary procedures of the party; and 
(f) The requirements for audited financial statements.” 
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116. It is hard to conceive how a political party could meet these requirements 

unless it was constituted as a universitatis.  

117. In paragraph 92 of the founding papers, the suggestion is made that public 

disclosure should also be made of various recordings, including telephonic 

discussions, informal discussions, and internal party discussions. This would 

not only mean that the DA would have to invest in recording equipment, but 

would also mean imposing a duty on members to constantly record their 

interactions with donors. This would be a staggering intrusion. 

Ad paragraph 103 

118. I deny that PAIA is unconstitutional because of its failure to provide for 

systematic disclosure. 

119. I deny that Parliament has “dragged its feet” in relation to the regulation of the 

private funding of political parties. No court has found that Parliament has an 

obligation to restrict anonymous private funding. Parliament is not obliged to act 

when a court opines, obiter, that to do so might be laudable, or even when a 

minority of the Constitutional Court holds that it would have compelled action 

had it been a majority. 

120. I deny that the minority judgment in MVC 1 “sets out comprehensively the 

views of the highest court regarding the relevant constitutional deficiencies in 

PAIA”. A minority judgment does not “represent the views” of a court. 
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Ad paragraphs 114 – 115 

121. I admit the allegations in these paragraphs. 

Ad paragraph 116 

122. I deny that the Constitution requires “the continuous and systematic recordal 

and disclosure of private funding information”. 

Ad paragraph 117 

123. I deny that the relevant international agreements require what the applicant 

alleges. 

Ad paragraph 118 

124. I admit that PAIA fails to allow for “continuous and systematic recordal and 

disclosure of private funding information”. I deny that this renders PAIA 

unconstitutional. 

Ad paragraph 119 

125. Apart from admitting that PAIA does not allow for systematic disclosure, I deny 

each allegation in this paragraph. 
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Ad paragraph 120 

126. I deny that Parliament is obliged to achieve any of the listed outcomes. 

Ad paragraph 121 – 123 

127. I deny each allegation in these paragraphs. In particular, I deny that the 

applicant’s proposed remedy does not breach the separation of powers. This 

Honourable Court is being asked to legislate without constitutional basis. This 

is a textbook example of a breach of the separation of powers. 

CONCLUSION 

128. The applicant sets out to prove that, without systematic disclosure, voters do 

not and cannot know enough to cast an informed vote, and that systematic 

disclosure would solve this problem. But the applicant fails. In a world where 

information as to party behaviour can be gleaned from a range of sources, and 

where plenty of private funding, especially from smaller donors, does not affect 

party behaviour, the applicant has not shown that a glaring problem exists, or 

that systematic disclosure is a panacea therefor. 

129. The applicant also fails to convince that the right to vote, and thus the right of 

access to information, must necessarily include a right to systematic disclosure. 

There is reason to doubt this, given that such an interpretation would invade 

the rights to privacy and freedom of association, and the right to a secret vote, 

of especially small donors. 
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130. The applicant has thus not discharged its onus of proving that a rights-

infringement has taken place. 

131. However, even if it is assumed that permitting anonymous donations limits 

constitutional rights, any limitation is justified. Anonymity protects the rights of 

donors and levels the electoral playing field. In addition, any rights-limitation 

occasioned by the status quo is minor. 

132. Many may find the applicant’s argument for systematic disclosure compelling. It 

may well be that, despite its clear costs, it will increase voter information and 

help curb corruption. But this is not enough. Just like all the other ways that 

Parliament could regulate private political funding, from an American-style 

public funding system to Australia’s requirement that only large donations be 

disclosed, the applicant’s preferred policy may well be constitutionally 

permissible. But it is not constitutionally required. 

133. Thus, I submit that the application should be dismissed with costs. 

 

 

________________________________ 
 

JAMES SELFE 
 
 
 
 
I certify that— 
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1. the Deponent acknowledged to me that— 
1.1. he knows and understands the contents of this declaration; 
1.2. he has no objections to taking the prescribed oath; and 
1.3. he considers the prescribed oath binding on his conscience; 

2. the Deponent thereafter uttered the words: “I swear that the contents of this 
declaration are true, so help me God”; and 

3. the Deponent signed this declaration in my presence at the address set out 
hereunder on the         February 2017.  
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