
 

 

My Vote Counts (MVC) court case challenging the constitutionality of the 

Promotion of Access to Information Act 2000 (PAIA) 
 

Hearing in the Cape Town High Court on 15 and 16 August 2017 

 

Fact Sheet on the REPLYING AFFIDAVIT OF MY VOTE COUNTS NPC  

 

In response to the Minister's arguments: 

• the right to vote clearly includes the right to cast an informed vote and depends on access to 

information, without which the ability of citizens to make responsible political decisions and 

participate meaningfully in public life is undermined; 

• section 32 of the Constitution cannot be read in isolation: it is clear that our Courts adopt a 

purposive, contextual and complete consideration of the Bill of Rights and the constitutional 

framework as a whole when seeking to interpret and give effect to those rights; 

• the content of a constitutional right is not determined by legislation and, as such, simply 

because no legislation has been enacted to give effect to the disclosure of private funding 

information, this does not mean that such disclosure is not required by the Bill of Rights; 

• the right of access to information and PAIA are clearly at the forefront of these proceedings and 

it would ill-befit the Electoral Act and/or EC Act to include, or be expected to include, a 

complicated disclosure regime.  The subsidiarity argument is thus a red herring.  Furthermore, 

the Constitutional Court has dispensed with the argument that a frontal challenge is not the 

appropriate mechanism for this challenge.  In fact, it required such a challenge; and 

• the relief sought by MVC does not violate the separation of powers as the Legislature has space 

to use its own discretion, within constitutional limits, to set out the framework and 

requirements of a disclosure regime, and may amend PAIA or pass new legislation.  The Court 

may, in any event, grant whatever relief this Court deems just and equitable in the 

circumstances. 

 

In response to the DA's arguments: 

• the application falls squarely within the ambit of section 32 and PAIA.  The matter is simply not 

within the purview of the Independent Electoral Commission ("IEC") and the IEC does not have a 

direct and substantial interest in the relief sought; 

• the applicant has clearly explained the manner in which the Constitution prescribes, and 

international treaties demand, a regime for the systematic disclosure of private funding 

information. The applicant's position is also supported by dicta in a number of cases, including 

the minority judgment in the MVC matter before the Constitutional Court; 

• the insidious connection between private party funding and political favouritism is one which is 

globally acknowledged and has been given prominence in a number of countries, regions and by 

civil society institutions; 

• increased transparency would undoubtedly assist in ensuring that corruption and the practice of 

providing monetary compensation or political favours or indulgences is prevented; 
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• the right to privacy is necessarily and significantly attenuated in respect of political parties and 

the same principles must, as a necessary corollary, apply to the donors.  As such, their rights are 

not limited by the case made out by MVC; 

• in any event, the purported or potential intrusion on the rights of donors and political parties is, 

overall, outweighed and justified by the case made out by the applicant in favour of this regime; 

and 

• the purported possibility of unlawful coercion or blackmail cannot be used as a tool to 

undermine the self-standing constitutional prescripts and duties which are attendant on the 

rights of access to information and the right to vote. 


