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Background: 

• This application follows on from the My Vote Counts NPC v Speaker of the National 

Assembly 2015 (1) SA 132 (CC) matter. In that matter before the Constitutional 

Court, MVC asked the Court to compel Parliament to enact legislation obliging 

political parties to disclose their sources of private political funding. 

• The majority of the Constitutional Court held that MVC should have mounted a 

“frontal challenge” to the constitutionality of PAIA for failing to allow access to 

information on the private funding of political parties, in a High Court. 

• The Constitutional Court majority judgment therefore dismissed the application on 

the basis of the principle of subsidiarity and did not express a finding on the merits 

of the arguments before the court.  The minority judgment, however, found in 

favour of MVC on the merits. 

• All political parties represented in the National Assembly were cited as respondents 

in the current application in the High Court, but only the Democratic Alliance is 

opposing MVC’s application. 

 

The Minister of Justice and Correctional Affairs’ Arguments: 

• “The right to vote is given in unqualified terms and does not require the disclosure of 

information on the private funding of political parties for the right to be reasonably 

exercised” (para 11). As such: 

o the right to vote cannot be "abridged or extended by reference to other 

rights" (para 30), including the right of access to information; and 

o the right to vote does not include the right to cast an informed vote (paras 76 

and 127). 

• If, “the right to vote includes the right to access information on the private funding 

of political parties, that right would be contained in the relevant electoral acts 

passed to give effect to the right to vote. The relevant legislation for the exercise of 

the right to vote is the Electoral Act 73 of 1998” (para 25). 

• As such, MVC should challenge the ‘constitutional validity’ of the Electoral Act rather 

that PAIA and the application is thus fundamentally flawed. 

• The order sought by MVC runs counter to the separation of powers. 

 

The Minister of Justice and Correctional Affairs asks that the Court dismiss this application 

with costs. 



 

 

The DA’s arguments: 

• The DA states that the Independent Electoral Commission ought to have been joined 

to these proceedings by MVC; 

• The DA puts forward further arguments, one dealing more with an issue in principle 

and the other which aims at establishing that the limitation of the public's right to 

know is justified; 

• Their argument on principle is that MVC’s “analysis fails completely to give any 

attention to the rights of donors to keep their vote and their political allegiances 

secret….; their privacy…; and their right to associate and participate in a political 

party of their choice without interference….” (para 17) 

• The DA also argues that MVC has failed to show that disclosure is required for the 

effective exercise of the right to vote and/or that secrecy of funding creates space 

for, or facilitates, potential collusion and corruption;  

• Their argument on the practicality of what MVC is asking of the Court is that “a 

compulsory disclosure regime will have a disproportionately burdensome effect on 

smaller and minority parties” (para 18) and that:  

o many donors believe that disclosure could “… harm their business interests if 

it was found that they supported an opposition party like the DA.” (para 18) 

o  “donors will not give money to parties like the DA, based on the fear that this 

will mean that they will be unable to do business with the national 

government, as well as the provincial administrations and municipalities 

which are not controlled by other parties.” (para 18) 

• They also argue that a disclosure regime would require monitoring and oversight by 

a body “with intrusive powers” and that "this would further intrude on the privacy of 

political parties, and their donors and employees." (para 23) 

• As such, the DA argues that any limitation of the right of access to information which 

prevents the disclosure of private funding information is justified. 

 

The DA asks that the Court dismiss the application with costs. 


